American Journal of

VOLUME 19 NUMBER 2

Law

SUMMER 2005

Private International Law Concepts in Divorce

HADRIAN N. HATHELD

ivorce cases with international issues ap-
Dpear with increasing frequency. This is con-

sistent with anecdotal evidence and logic.
The world is shrinking, globalization marches on,
and the mobility of people, not to mention their
sheer number, grows. International parental kid-
napping, international child support problems,
cross-cultural marriages, and dual citizenship! all
present special issues that can E;lace a family law
case in the international context.

The issues in a divorce that can have an inter-
national aspect are myriad. Some, such as interna-
tional child abduction, are addressed by treaties.’
Some, such as the immigration consequences of
divorce on an alien spouse, are more the product
of national law.* Othess, such as the couple divorc-
ing in a country different from their nationalities
or former residence, may implicate the courts and
national laws of more than one country. This article
analyzes the last set of issues. '

Private international law, sometimes referred
to as conflict of laws, refers to the body of theories
and rules addressing legal cases that cross bor-
ders between two sovereign states. It should be no
surprise that the application of these theories and
rules to family law issues is not new.” It is a field of
law that offers rich possibilities to the practitioner
faced with an international divorce issue. It alsois a
vast field. Its application to family law issues alone
could fill tomes.® This article, therefore, of neces-
sity presents a simplified and general overview of
the topic ordy. It is intended to serve primarily as
an introduction to the subject, and to assist with is-
sue spotting, rather than to provide answers in any
given fact pattern.

For purposes of this article, the private inter-
national law concepts are divided into two dis-
cussions: first, questions related to which of two
possible legal systems will address and resolve
an international divorce case; and second, ques-
tions related to how a court with an international
divorce case handles conflicting laws and enforce-
ment issues.

THE “TWO FORUMS” ISSUE

In the United States, we are familiar with the
problems caused by a highly mobile society with
high divorce rates, living in a federal system, where
family law remains the province of the individual
states.” The concept of the “divisible divorce” de-
veloped in response to the sitmation where the
courts of two different states can decide the same
divorce® These same issues can arise in interna-
tional cases, but with even more complexity. The
key concepts in this puzzle under United States
law are subject matter jurisdiction and personal
jurisdiction.” Subject matter jurisdiction generally
is the power of a court o decide a certain type of
case;'” personal jurisdiction generaily is the power
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of a court to bind certain people with its decision."
Problems arise in divorce when the courts in more
than one country have subject matter and personal
jurisdiction.'? The problem is rendered more com-
plex because different legal systems recognize dif-
ferent bases for asserting jurisdiction.

Subject matter jurisdiction can be thought of
as the link between the particular court and the
question(s) it must decide in a case.”® The courts
in common law countries generally are able to
decide divorce cases based on at least one of the
spouses being domiciled or maintaining a habitual
residence within the geographic jurisdiction of the
court.!* Sometimes this is expressed in a statutory
minimum residence requirement.® The link, there-
fore, is between the court and the personal relation-
ships and legal status of its residents.® The courts
in other legal systems, however, recognize different
links or bases for subject matter jurisdiction. These
can include the place of marriage, the common citi-
zenship of the spouses, the domicile or residence of
the spouses at the time of marriage, or even the reli-
gious affiliation of the spouses.’”

Different legal systems recognize different
bases for asserting jufisdiction.

Two scenarios arise, therefore, under which the
courts in two different countries can properly as-
sert jurisdiction over the subject matter of the same
divorce case. In one scenario, the spouses each are
domiciled (or resident} for divorce purposes in dif-
ferent countries. An example might be a separated
couple with the husband living in New York and
the wife living in London. In the second scenario,
both spouses are domiciled {or resident) in a coun-
try that bases subject matter jurisdiction on domi-
cile, yet they also satisfy a different basis for subject
matter jurisdiction used in a second country. An
example of this scenario might be a Muslim couple
married in Pakistan and living in Washington, DC,
for work reasons.

Personal jurisdiction, in contrast, may be
thought of as the link between the forum, the liti-
gation and the partties to the lawsuit.'® In the Unit-
ed States, a court may obtain the power to bind a
defendant with its ruling under a number of differ-
ent circumstances.™® These bases for personal juris-
diction include domicile, service of process upon

the defendant within the geographic jurisdiction
of the court (tag jurisdiction),®’ or the defendant’s
submission o the jurisdiction of the court (usu-
ally by entering an appearance and/or filing a
request for substantive relief).? Another basis for
personal jurisdiction is long-arm jurisdiction, pro-
vided a sufficiently close nexus exists between the
defendant, the court, and the subject matter of the
lawsuit. These “minimum contacts” must satisfy
the constitutional requirement that maintenance
of the suit does not offend “traditional notions of
fair play and substantial justice.”” An example of
long-arm jurisdiction in a divorce case might in-
clude the last marital residence of the parties be-
fore separation.”

In other legal systems a court may obtain the
power to bind a defendant with its ruling based
on links, or bases for personal jurisdiction, that are
unknown or unrecognized in the United States.
Some countries find citizenship in the couniry
alone to be a sufficient basis for personal jurisdic-
tion.2* Some of these countries find bases for as-
serting personal jurisdiction in the United States,
especially tag jurisdiction, unacceptable” As a
consequence, those countries refuse to enforce de-
cisions by United States courts that rely on this ba-
sis for personal jurisdiction.

The consequence of these rules for jurisdiction,
and of the diversity of these rules among the dif-
ferent legal systems of the world, is that courts in
more than one country may validly (under the laws
of that country) hear and decide the divorce for the
same couple. Recognition of this situation and an
understanding for how different legal systems ap-
proach the notions of subject matter and personal
jurisdiction helps the practitioner anticipate and
avoid this problem.

TWO COUNTRIES, TWO COURTS —
OFF TO THE RACES

When the couris in two countries each have valid
jurisdiction of a divorce case, numerous attendant
questions arise. If the divorce and related issues are
first decided in the foreign court, will the forum rec-
ognize and enforce the foreign decision? What law
will the foreign state apply to the divorce and relat-
ed issues? Assuming the answer to the first question
is “yes,” and the answer to the second question is “a
law unfavorable to my client,” what can be done?
Although the last question assumes responses gov-
erned by the first two questions, it often must be



addressed prior to certainty in the outcome of the
first two questions. Its answer often depends on the
attorney’s assessment of costs and risks to the client
of a decision in the unfavorable forum. Therefore, it
is addressed here first.

In the United States, the first court that has
valid jurisdiction of a divorce case and that is-
sues a final decree usually trumps.?® As a result,
the parties often find themselves in a race to
see who will get a binding and more favorable
ruling first. Delay in the unfavorable forum be-
comes the main strategy. If the United States is
the unfavorable forum, the best tactic often is
to seek ejther a stay or dismissal based on fo-
rum non conveniens. Another, more conirover-
sial tactic, is to request an injunction in the more
favorable forum’s court against the other party
proceeding with the litigation that is pending in
the less favorable jurisdiction.”

Delay in the unfavorable forum becomes the
main strategy.

Forum #non conveniens is a procedure in which
the court decides whether to dismiss or stay a case
because another court with jurisdiction is the better
place to decide the case”® The decision generally
is one for which the court has great discretion. It
usually hinges on the consideration of a list of fac-
tors (whether statutory or jurisprudential), which
the court must balance.¥ In some jurisdictions the
forum non conveniens decision is not immediately
appealable, under the collateral order doctrine.®
In the right case, however, an interlocutory appeal
could provide the savvy attorney with another tac-
tical opportunity to exploit for delay.

In European Community (EC) countries, in di-
vorces among HC member states, a different rule
applies. In this circumstance, the tribunal where
the divorce action is first filed has exclusive juris-
diction. A party, therefore, cannot avoid the conse-
quences of a ruling in any EC country that has valid
jurisdiction by filing in a second and procedurally
more efficient EC jurisdiction. In other words, it is
a race to filing, not to judgment. This concept is em-
bodied in the EC law commonly known as Brussels
L3 It is frequently referred to us as the doctrine of
lis pendens,*® which should not be confused with the
procedural action or notice in US practice.”

CONFLICTS OF LAW

Logically, when two courts in two countries have
jurisdiction over the same divorce case, no problem
exists unless their laws address divorce and related
issues differently.® In this case, inevitably, one party
will be favored in one jurisdiction and disfavored in
the other. This analysis, however, requires an issue-
by-issue comparison, because when the outcome
may favor a party on alimony, it may disfavor that
party on distribution of marital property, grounds
for divorce, or child related issues. A careful analy-
sis, therefore, is essential. Often this requires reten-
tion of competent counsel in the foreign country.

The “More Favorable Law” Issue

Where the laws are significantly different, the
question arises: “Which law should apply?” This
guestion is at the heart of private international law,
and often is referred to as the “choice of law” issue.
This is a complex topic about which numerous vo-
luminous treatises have been written.® It also is an
area of the law that continues to evolve.”” No sum-
mary can do this topic justice. This article, therefore,
valiantly present an imperfect attempt.

In times past, the theory of “choice of law”
boiled down to characterizing the issue for deci-
sion, then applying a rule of selection, which would
designate the applicable law when two possibilities
existed.®® I[ssues, or rights, were generally character-
ized as related to persons (or status), or to property,
and some had to be acknowledged as mixed.”” For
example, suppaose alimony is characterized as an
issue related to personal status. A representafive
rule, therefore, might be the one widely adopted in
common law countries: The law of the domicile of
the person should apply.®? Or the connector could
be to the nationality of the person™ or even to the
forum.® Even disregarding the potential conflict
among these three possible options, the first two
beg the question of whose domicile or nationality,
the payor’s or the recipient’s?*?

Taking another example, the division of a marital
home can be characterized as one of real property
law. The appropriate rule, as a result, might be to
apply the law of the situs of the realty* But dig-
ging more deeply, division of a marital home can
also be characterized as an issue of marital versus
non-marital property, or as an issue of equitable
distribution.** And if so characterized, is the correct
choice of law rule not more appropriately the law
of the state where the parties were dormniciled at the
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time of acquiring the property, or even the law of
the forum?*

These examples illustrate some of the problems
that arose with application of rigid and mechanis-
tic rules to “choice of Jaw” problems.* In response,
different approaches developed, including govern-
mental interest analysis and the Restatement Second
“most significant relationship” test.®® These modemn
approaches identify the policy interests each of the
competing states has in seeing its law apply and
govern the particular question at issue. The theory
is that the most appropriate law to apply is the law
of the state that has the most significant relationship
to the issue. The subjectiveness and unpredictabil-
ity of this approach are its chief drawbacks.* This
approach does, however, allow the advocate more
creativity. It may also lead to-more frequent applica-
tion. of the ordre public doctrine. This doctrine allows
a court fo deny application of the law selected us-
ing choice of law rules when that law conflicts too
much with the public policy of the forum.®

The Proof Issue

Another element the attorney must remember
in any choice of law situation is the need to prove
the substance of the foreign law. This often requires
identifying, engaging, and consulting with an ex-
pert in the law of the foreign jurisdiction early in
the case. It also can require filing with the forum
court, and serving on opposing counsel, a formal
notice of intention to rely on foreign law.”! Failure
to take these steps can defeat the most creative and
soundest arguments for applying the foreign law. %

REGISTRATION AND ENFORCEMENT
OF FOREIGN JUDGMENTS—
THE “IS IT WORTH IT” ISSUE

At the end of an international divorce case, all
the effort and attorney fees expended to obtain a
divorce decision in the most favorable forum will
be for naught if the decree is unenforceable in the
appropriate other jurisdiction(s). Unlike the divorce
decrees of other states within the United States, the
judgments of foreign countries fall outside the Full
Faith and Credit Clause.”® Some knowledge of the
applicable corncepts, therefore, and some planning
based on this knowledge, will serve clients well.

The enforcement of a foreign divorce decree and
its attendant rulings in the United States, absent a
governing treaty, must depend on comity. Excep-

tions to this general statement include child cus-
tody® and support orders,” which have their own
specialized enforcement issues. Comity is common-
ly thought of as the deference one sovereign gives
to the laws of another sovereign, lying somewhere
between mere courtesy and absolute obligation.%
As such, it is purely discretionary, and can be dif-
ficult to predict. Nevertheless, certain basic princi-
ples, if not straightforward rules, have developed.

One such benchmark is reciprocity.”” When two
countries with similar cultures and legal traditions
share a history of enforcing one another’s judicial
decrees, the extension of comity to a divorce judg-
ment is more likely. Similarly, when two countries
have not even enjoyed diplomatic relations for many
years, much less a history of respect for the judicial
pronouncements of the other, the likelihood that the
courts in one of the countries will agree to enforce
court orders from the other country is small.

Another factor cited by US courts when consid-
ering enforcement of a foreign divorce order is the
respect of procedural due process.”® Constitutional
issues prevent a US court from enforcing terms of
a foreign court order if the responding party never
received adequate notice and an opportunity to be
heard in the foreign proceeding.

Finally, the enforcing court typically will exam-
ine the underlying foreign court order for conformi-
ty with the public policy of the forum jurisdiction.”
When the foreign order is based on laws or judicial
precepts repugnant to the forum jurisdietion, comi-
ty will be denied.

In EC countries, the tribunal where
the divorce is first filed has
exclusive jurisdiction.

Alogical spectrum, therefore, is easily defined for
handicapping the likelihood a US court will grant
comity to a foreign divorce decree. On one end are
the decrees most likely to be enforced, They issue
from other common law countries with similar cul-
tural traditions, where jurisdiction and procedural
due process are unchallenged, and where a history
of comity already exists. At the other end are di-
vorces granted in countries with very different legal
systems and cultures, with no history of reciprocal
respect for US judgments and perhaps without even
formal diplomatic relations with the United States,
where jurisdiction is based on concepts unrecog-



nized in the United States, notice and opportunity
to be heard are suspect, and the legal principles ap-
plied run counter to widely held beliefs and policy
choices made in the United 5States.

CONCLUSION

The international divorce case presents the di-
vorce practitioner with questions and problems that
may appear new and confusing. The likelihood that
a divorce practitioner will face these questions and
problems grows almost daily. The savvy atiorney
will want familiarity with the concepts of jurisdic-
tion, both subject matter and personal; with strate-
gies for slowing down litigation in an unfavorable
forum; with practical solutions for investigating
and proving foreign law; with the correct proce-
dures and best arguments for making choice of law
determinations; and with the mechanics and theory
behind enforcement of a foreign divorce decree. In
more and more cases this can mean the difference
between success and failure for clients.
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